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UNITED STATES DISTRICT COURT

DISTRICT OF OREGON

UNITED STATES OF AMERICA, )
) NO.CR 06-60125-AA
Plaintiff, )
) DEFENDANT PAUL’S
v, ) SUPPLEMENTAL
)  MEMORANDUM
JONATHAN CHRISTOPHER MARK PAUL, ) REGARDING
) APPLICATION OF
Defendant. )  TERRORISM GUIDELINE
)  [U.S.S.G. §3A1.4]
)
INTRODUCTION

As all parties seem to agree, the terrorism guideline [U.S.S.G §3A1.4] applies
only when the government can prove that a defendant committed or intended to promote
one of the offenses listed in 18 U.S.C. §2332b(g)(5)(B)(i) specifically “to influence or
affect the conduct of government by intimidation or coercion, or to retaliate against
government conduct.” 18 U.S.C. §2332b(g)(5)(A). Recognizing that there is no
connection between “the conduct of government” and the destruction of the privately
owned Cavel West horse slaughtering operation, the government’s May 4, 2007
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Sentencing Memorandum seeks to impute to Mr. Paul the motive essential to a “Federal
crime of terrorism” by making assertions about the history of that operation that are
unsupported by the evidence and assertions about Mr. Paul’s personal history that the
rules of the guidelines and the terms of his plea agreement do not permit. Defendant
Paul therefore feels compelled to bring these errors to the Court’s attention before the
May 15, 2007 hearing.

LEGAL DISCUSSION

A. The Government’s Memorandum Misstates the evidence regarding
the reasons the Cavel West horse slaughtering operation was attacked

The government attempts to connect the destruction of the Cavel West horse
slaughtering operation to an intent to “affect the conduct of government” by asserting:

As noted above, the group' on three occasions targeted government wild
horse facilities specifically because they rounded up horses and sent them
away for private slaughter. In their eyes, Cavel West was the most
infamous of these slaughterhouses buying government horses. About six
months before the Cavel West arson, Associated Press reporter Martha
Mendosa published an article describing the BLM wild horse program and
naming Cavel West as a purchaser of government horses. Kevin Tubbs has
acknowledged he chose Cavel West as a target after carefully researching
it. That was not difficult, since the business’ notoriety was widespread,
especially in the animal rights community. Indeed, the communique refers

29 ¢

" The only “group” “noted above” was the “Family.” The government’s own
memorandum describes this group as “Nine [of the 16] members of the Book Club”
formed under the leadership of William Rodgers in 2000. Government Memorandum at
75; 123-124. Not only did this group form years after the Cavel West arson, there is no
assertion in government’s memorandum and no evidence in discovery that Mr. Paul was
a member or even aware of the existence of such a “group.” On the contrary, as detailed
below, when government informant Jacob Ferguson introduced the topic of “the family”
in his surreptitiously recorded conversation with Mr. Paul on March 5, 2005, Mr. Paul
understood him to be using it in its standard dictionary meaning: “Parents and their
children.” The American Heritage Dictionary [Third Edition]. Actions or expressions
by members of this “group,” therefore, cannot be attributed to Mr. Paul.
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to the ‘countless protests and letter writing campaigns’ that had been
directed against it, especially after the AP article. The Cavel West arson
was calculated to retaliate against the BLM horse program and to
intimidate and coerce BLM into ceasing the program, as well as to put
Cavel West, BLM’s wild horse purchaser, out of business. Government
Memorandum at 62.

The only problem with these assertions by the government is that they are in
direct conflict with the actual evidence. Defendant Paul referred in his May 4, 2007
Memorandum to that portion of discovery that includes Mr. Tubbs’ explanation of how
he selected Cavel West as a target. Defendant Paul’s Memorandum regarding
Application of Terrorism Guideline [U.S.S.G. §3A1.4] at 6. He did not, however,
recount it verbatim. The government’s assertions about Mr. Tubbs’ statement requires
now that he do so:

Tubbs advised that in approximately June or July 1997, his next action
was the arson at Cavel West in Redmond Oregon. Tubbs found Cavel
West as a target, in the newspaper where they detailed the slaughtering of
horses. He drove to Redmond one weekend by himself, and when he got
there, he met an employee of Cavel West as he pulled into the driveway,
Tubbs just said “hi.” This reconnaissance of Cavel West occurred
approximately three or four months prior to the arson. Tubbs advised that
he told Ferguson about the target. Tubbs stated it was a “big place.” Tubbs
asked Joe Dibee to come down to look at Cavel West. Tubbs had met
Dibee at the Warner Creek base camp and they became friends. Tubbs did
not know if Dibee was involved in any other actions prior to Cavel West,
but Dibee seemed dedicated. Tubbs stated that he accepted the personal
risk of trusting Dibee. Dibee said there is a way to do damage to the
building, but they needed more people to help them. Tubbs recalled that
Dibee asked Jonathan Paul to help them. Romania Discovery at 1005-
1006.

Mr. Tubbs makes no reference to the BLM in this statement. Nor to the
newspaper articles about Cavel West in discovery that predate the Cavel West arson
[presumably those available to Mr. Tubbs]. On the contrary, they cover such things as
the United States Humane Society’s concerns about the “inherently inhumane”
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conditions under which horses destined for slaughter were treated,” “an incident” in
which “a semi-load of horses destined for Cavel West was shipped in the summer heat
[and] unloaded in Madras because one horse had suffered a broken leg [and others]
according to an observer...staggered into fences, possibly due to heat stress and
dehydration,” complaints about Cavel West “polluting the air and ground water as well

294

as crashing the city’s wastewater treatment plant,”” and its “history of dumping blood
into the city’s sewer system.”” These articles are attached to this memorandum as
Exhibits A and B. Not one of them mentions the BLM or the government. Similarly, the
letter to the editor “protesting” Cavel West included in discovery addresses the
inhumane treatment of horses, not their provenance. See Exhibit C. And perhaps most
significantly, the AP article by Associated Press reporter Martha Mendosa from early
1997 that appears in discovery reports that “Bureau of Land Management workers in

29 6

Oregon doubt that many” “of the wild horses” in Oregon “suffer the fate” of “a short
trial to the slaughterhouse.” Rather, the BLM reported that its “herd management
produced horses of such high quality [that] they rarely end up in slaughterhouses.”

See Exhibit D. Hence, the actual evidence is that the destruction of Cavel West had

? Undated article from The Redmond Spokesman. Cavel West Discovery at
00213.

> Ibid.

* September 28, 1994 article from The Redmond Spokesman. Cavel West
Discovery at 00214.

* Undated article from The Redmond Spokesman. Cavel West Discovery at
00215-00217.
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nothing to do with government activity and everything to do with the despicable
treatment all horses who ended their lives there endured.’

B. The evidence refutes the insinuation in the Government’s
Memorandum that Defendant Paul’s was part of the “Familv”

The government memorandum seeks to impute a nexus between the Cavel West
arson and an intent to influence or affect the conduct of government by asserting that
“the group on three occasions targeted government wild horse facilities” and implying
that Mr. Paul was part of “the group;” i.e., the “Family.” Uncontrovertible evidence in
discovery refutes this implication. It appears in the conversation the government
directed informant Jacob Ferguson to initiate with defendant Paul in March, 2005. It is
clear from Mr. Ferguson’s manipulation of the conversation that he is seeking some
acknowledgment by Mr. Paul of his awareness of the “Family.” This manipulation failed
miserably, for Mr. Paul reveals that to him the term simply means parents and children.
The pertinent part of their conversation is set forth here verbatim:

Ferguson:  So how have you been?

Paul: I’ve been good.

Ferguson:  Nice.

Paul: I’ve been good.
Ferguson: Staying busy of course?
Paul: Staying busy. I’'m working on whale issues now.

Ferguson:  Right on.

% These conditions are depicted in a surveillance video defendant Paul intends to
present as evidence during the hearing on the application of the Terrorism guideline.
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Paul: It’s a good thing. I got married.

Ferguson:  Alright. Good for you.

Paul: This woman, Tami, [ met from the Makah whaling thing. When I
got into all kinds of legal trouble. She volunteered. Then six
months later we kind of got together.

Ferguson:  Nice.

Paul: And then we got married. Um, so that’s good. And we live in
Ashland...

Ferguson:  Nice.

Paul: Yeah.

Ferguson:  Yeah, I was just fuckin’, uh, laying low from a lot of my friends
and family, when that shit went down. But, I still uh, been able to
make it over and see, some family members around here.

Paul: Yeah, you know, it’s unfortunate, but they do, when you have
children, they come after you because they use the leverage

they have on children.

Ferguson: = Why is that?

Paul: Because you’re a parent, you have an instinct to protect your
children.

Ferguson:  Yeah.

Paul: Right. So, they use that.

Ferguson:  That’s fucked up.

Paul: Yeah, it’s fucked up. It’s fuckin’ wrong. But that what...When I
was, you know, when I did the grand jury talk. I said listen, if
you have Kkids, you have to consider when you have kids, you
know, what you’re doing as an activist or how you do it.
Because they’re going to focus on you. You need to make some
decisions. And it’s okay to decide you’re going to be with your
kids and that’s it. You know what I’m saying? But, you know,

that’s, you know, people don’t always think that stuff because
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they don’t think what happens in their life to get into trouble or
whatever, so it’s whatever. But, you know...

Ferguson:  Yeah dude. Starting, they were trying to come after me cause of
this Romania. The second thing.

Paul: Romania? What’s Romania?
CW 302 at 00624-00626 [emphasis added].

The significance of this government-directed and surreptitiously recorded
conversation is clear. Whatever actions the “Family” may have undertaken, Mr. Paul
had nothing to do with them.

C. The government improperly seeks to use and have the Court consider

information about Mr. Paul’s personal history that is barred by
Sentencing Guideline rules and the terms of Mr. Paul’s plea

agreement

In asking the Court to infer an intent to influence or affect the conduct of
government in Mr. Paul’s participation in the Cavel West arson, the government relies
on his alleged history involving actions against animal experimentation laboratories and
similar facilities. Government Sentencing Memorandum at 141-143. This recitation is
based entirely on the government’s post-plea agreement interview of Mr. Paul pursuant

to that plea agreement.’” As such, under both the plea agreement and the Sentencing

7 Counsel for Mr. Paul is aware of this both because he is familiar with discovery
and because he personally attended this interview. For the reasons discussed in the text,
none of this material may be used by the government or the Court in applying the
guidelines to Mr. Paul. All of this material must, therefore, be disregarded. In an excess
of caution, however, counsel also notes that the government’s recitation of Mr. Paul’s
description of his involvement in various actions is in error in one major [and other
minor] respects: The government memorandum states that Mr. Paul “was aware of fuel
and incendiary devices” in the April 3, 1989 action at the University of Arizona.
Government Sentencing Memorandum at 141. That is precisely the opposite of what
Mr. Paul said. He told the government he was not aware of this.
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Guidelines, this information may not be used against Mr. Paul in determining the
application of the guidelines.

This follows from the terms of defendant Paul’s plea agreement. Paragraph 7B of
that agreement provides, in relevant part:

Defendant agrees to disclose to the Government all information in his
possession that is true about his personal participation in any of the
offenses alleged in the indictment and any uncharged criminal conduct.
Defendant agrees to participate in disclosure sessions with the
Government which shall be conducted pursuant to FRCrP 11(f), FRE 410,
and U.S.S.G. §1 B1.8.

Federal Rule of Criminal Procedure 11(f) provides:

The admissibility or inadmissibility of a plea, a plea discussion, and any
related statement is governed by Federal Rule of Evidence 410
[emphasis added].

Federal Rule of Evidence 410, in turn, provides in relevant part:

[E]vidence of the following is not, in any civil or criminal proceeding,
admissible against the defendant who made the plea or was a participant in
the plea discussions:
k %k 3k
3) any statement made in the course of any proceedings under
Rule 11 of the Federal Rules of Criminal Procedure...

Finally, Application Note 1 to U.S.S.G. §1 B1.8 provides, in relevant part:

This provision does not authorize the government to withhold information
from the court but provides that self-incriminating information obtained
under a cooperation agreement is not to be used to determine the
defendant’s guideline range.

These provisions together preclude the use of Mr. Paul’s post-plea agreement statement
to enhance his guideline range. See, e.g., United States v. Botham, 246 F.3d 676,
2000 WL 1523132, *1 (9th Cir. 2000) [“Taking both the proffer agreement and

U.S.S.G. §1B1.8 into consideration, we hold that the district court could not sentence
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Botham based on the statements he made in his April 8 proffer session or the mere
repetition or confirmation of those statements in his session with the probation
officer.”]; United States v. Amato, 46 F.3d 1255, 1262 (2d Cir. 1995) [“The most likely
source of information concerning Amato’s role in the offense was Amato’s own
testimony, given...under a cooperation agreement. That agreement, however, provided
that the information provided by Amato “‘may not be considered by the Court in
determining [Amato’s] applicable sentencing guideline range.’ Section 1B1.8(a).”];
United States v. Gonzalez, 309 F.3d 882, 887 (5th Cir. 2002); United States v. Taylor,
277 F.3d 721, 724 n. 4 (5th Cir. 2001). See also United States v. Milan, 398 F.3d 445,
456 (6th Cir. 2005) [“we decline to interpret Booker ‘s holding that the Guidelines are
not mandatory to mean that district courts are now permitted to consider at sentencing
defendants’ own proffer statements, which are explicitly protected under § 1B1.8.”].
And even if the government and the Court were entitled to rely on these
statements, they would not support an inference that Mr. Paul engaged in the Cavel
West arson to influence or affect the conduct of government. They display - as did his
March 6, 1998 lecture at the University of Oregon Environmental Law Conference both
the government and the defendant quote in their respective May 4, 2007 memoranda - a
fundamental commitment to stopping unnecessary animal suffering. While that
commitment could lead to an act intended to influence the conduct of government [for
example, an attack on a government facility where animals were being tortured], it does
not render every attack on a facility that is torturing animals one intended to influence
the conduct of government. That intention must be event specific. The undisputed facts
and context of the Cavel West slaughterhouse arson compel the conclusion that it was
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motivated by a desire to stop a private corporation from inhumanely treating and
profiting from the slaughter of horses and had nothing to do with where the horses may
have come from.
CONCLUSION

For the reasons set forth in Defendant Paul’s May 4, 2007 Memorandum
regarding Application of Terrorism Guideline [U.S.S.G. §3A1.4] and this Supplemental
Memorandum, the Court is respectfully urged to find that Mr. Paul is not subject to the
Terrorism Enhancement of U.S.S.G. §3A1.4.

DATED this 11th day of May, 2007.

Respectfully submitted,

RANSOM BLACKMAN LLP

/sl MARC D. BLACKMAN
MARC D. BLACKMAN

OSB No. 730338

[503] 228-0487

Of Attorneys for Defendant Paul
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CAVEL WEST 00213

The Redmond Spokesman, Redmond, Ore.

Horse slaughter
cruel, groups claim

. The long trailer ride often re-
quired by horses destined for the
slaughter plant is just one reason
animal welfare and animal
rights groups oppose horse
slaughtering.

There 1s ample evidence
transporting and killing horses
is “inherently inhumane,” ac-
cording to David Wills, vice pres-
ident of investigations for the

" Humane Society of the United

States.

Horses are routinely shipped
without feod or water and HSUS
has documented other shipping
problems, such as mares trying
to protect foals and young horses
frantic to escape the hazing of
older horses and stallions.

Investigations by HSUS also
show upward of 60 animals
packed into cattle trailers lack-
ing adequate head room for hors-
es,

The organization says it has
found support in Congress for a
law requiring humane transport
of horses.

Such a bill was introduced by
Rep. Bev Clarno (R-Bend) in the
last session of the Oregon Legis-
lature, but died in committee.

The effort was in response to
an incident that took place in
Central Oregon.

A semi-load of horses des-
tined for Cavel West was shipped
in the summer heat. The horses
were off-loaded in Madras be-
cause one horse had suffered a
broken leg. According to an ob-

ol =

server, the remaining horses
staggered into fences, possibly
due to heat stress and dehydra-
tion.

An investigation the next
day by a local animal rights
group, Action for Animals, found
several horses with extensive
cuts and swelling. At least two
had the hair scraped off their
backs, evidently from the low
trailer roof.

The driver of the truck was
charged with animal cruelty and
in a plea bargain, donated $500
to the Madras 4-H program.

Action for Animals members
were not happy with what they
viewed as a slap on the wrist and
launched the legislative cam-
paign in response.

Helen Lovel, president of Ac-
tion for Animals, said something
must be done.

“We all agree this kind of
thing can't continue,” she said.
“The group finds the conditions
horses endure during transport
and what they are doing with the
animals abhorrent.

Many of the horses finding
their way o the slaughter houst
are too slow to win money on rac
tracks. Others are useful horses
discarded by bored owners, ani
mal protectionists say.

The sleek, shiny coats ans
finely tuned bodies of the horse:
are in stark contrast to the ide:
that only old and crippled horse
are found in slaughter pens, Lov
el said.
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